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CHAPTER 54

ALLOCATION AND APPORTIONMENT
[Prior to 12/17/86, Revenue Department[730]]

701—54.1(422)Basis of corporate tax.lowa Code section 422.33 imposes a tax on all corporations
incorporated under the laws of lowa and upon every foreign corporation doing business in lowa. For
tax years beginning on or after January 1, 1999, lowa Code section 422.33 imposes a tax on all corpor:
tions doing business in lowa. For corporations or other entities subject to the tax (as corporations), the
tax is levied and collected only on such income as may accrue or be recognized to the corporation fron
business done or carried on in the state plus net income from certain sources without the state which b
law follows the commercial domicile of the corporation.

If a corporation carries on its trade or business entirely within the state of lowa, no allocation or
apportionment of its income may be made. The corporation will be presumed to be carrying on its
busines®ntirely within the state of lowa if its sales or other activities are carried on only in lowa, even
though it received income from sources outside the state in the form of interest, dividends, royalties
and other sources of income from intangibles. For tax years beginning on or after January 1, 1995, a
lowa-domiciled corporation may apportion its income if it has income from intangibles that have ac-
quired a business situs outside lowa even if it has no other activities outside the state. For tax year
beginning on or after January 1, 1999, an lowa-domiciled corporation may apportion its income if the
trade or business is carried on partly within and partly without the state or if income is derived from
sources partly within and partly without the state, or if income is derived from trade or business and
sources, all of which are not entirely in the state. (See 701—subrules 52.1(1) and 52.1(4).)

For tax years beginning on or after January 1, 1986, the income from the operation of a farm may be
allocated and apportioned within and without the state if the business activities of the corporation are
carried on partly within and partly without the state. For tax years beginning on or after January 1,
1995, an lowa-domiciled corporation may apportion its income if it has income from intangibles that
have acquired a business situs outside lowa even if it has no other activities outside the state. For te
years beginning on or after January 1, 1999, an lowa-domiciled corporation may apportion its income
if the trade or business is carried on partly within and partly without the state or if income is derived
from sources partly within and partly without the state, or if income is derived from trade or business
and sources, all of which are not entirely in the state. (See 701—subrules 52.1(1) and 52.1(4).)

See subrule 54.1(4) for the definition of carrying on a trade or business partly within and partly with-
out the state.

54.1(1) Definition—operation of a farmA taxpayer is engaged in the operation of a farm if the
taxpayer cultivates, operates, or manages a farm for gain or profit, either as owner or tenant. For th
purpose of lowa Code section 422.33(1), a taxpayer who receives a rental (either in cash or in kind
which is based upon farm production is engaged in the operation of a farm. However, a taxpayer whc
receives dixed rental (without reference to production) is engaged in the operation of a farm only if the
taxpayer participates to a material extent in the operation or management of the farm. A taxpayer en
gaged irforestry or the growing of timber is not thereby engaged in the operation of a farm. A taxpayer
cultivating or operating a farm for recreation or pleasure rather than a profit is not engaged in the opera
tion of a farm. For the purpose of this subrule, the term “farm” is used in its ordinary, accepted sense
and includes stock, dairy, poultry, fruit, and truck farms, and also plantations, ranches, ranges, and or
chards. A taxpayer is engaged in the operation of a farm if the taxpayer is a member of a partnershi
engaged irthe operation of a farm. The operation of a farm includes the sale of products produced on
the farm. The purchase of livestock for feeding purposes and subsequent resale is part of the operatic
of a farm.
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54.1(2) Definition—property used in the operation of a farRroperty used in the operation of a
farm means land and buildings which are used in the operation of a farm. The land must be used for the
production of crops, fruits, or other agricultural products or for the sustenance of livestock. For the
purposes of this subrule, the term livestock includes cattle, hogs, horses, mules, donkeys, sheep, goats,
captive furbearing animals, chickens, turkeys, pigeons, and other poultry. It does not include fish,
frogs, reptiles, and the like. Land used for the sustenance of livestock includes land used for grazing
such livestock.

Property used in the operation of a farm means property used in the unitary operations of a farm
whether or not the acreage is contiguous.

54.1(3) Definition—unitary operations of a farnUnitary operations of a farm means the opera-
tion of one or more tracts of land or the conducting of one or more types of farming operations where
the operation of a farm within lowa is integrated with, dependent upon or contributes to the operations
of a farm outside the state.

54.1(4) Definition—carrying on a trade or business partly within and partly withoustate.

Carrying on drade or business partly within and partly without the state means having business activi-
ties in at least one other state sufficient to meet the minimum constitutional standards for doing busi-
ness in a state under the due process and commerce clauses of the United States Constitution. The
determination ofvhether a corporation is carrying on a trade or business partly within and partly with-

out the state must be made on a tax-year-by-tax-year basis. The activities of a past or future tax year
have no bearing on the current year.

The following nonexclusive list of activities on a non-de minimus basis determined by aggregating
all activities if physically carried on in a regular, systematic, and continuing basis by corgarate of
or employees or representatives in at least one other state would constitute the minimum activities
which would meet the constitutional standards for doing business in a state under the due process and
commerce clauses of the United States Constitution:

The term “representative” means independent contractors, agents, brokers, and other individuals or
entitieswho act on behalf of or at the direction of the corporation. A person may be considered a “rep-
resentative” even though that person may not be considered an employee for other purposes such as
withholding of income tax from commissions.

a. The free distribution of product samples, brochures, and catalogues which explain the use of
or laud the product, or both.

b. Negotiation of a price for a product.

Demonstration of how the corporation’s product works.

Delivery of goods to customers by the corporation in its own or leased vehicles.

Audit of inventory levels.

Recruitment, training, evaluation, and management of employees, officers, or representatives.
. Intervention/mediation in credit disputes between customers and lowa-located corporate de-
ments.

Use of hotel rooms and homes for business meetings.

Assistance to wholesalers in obtaining suitable displays for products.

Furnishing of display racks at no charge.

Advice to sellers on the art of displaying goods to the public.

Rental of hotel rooms for short-term display of products.

Mere forwarding of customer questions, concerns, or problems.

Installation or assembly of the corporate product.

Ownership or lease of real estate by the corporation and used for a business purpose.
Solicitation of orders for, or sale of, services or real estate.

Solicitation ofsales or sale of tangible personal property (as opposed to solicitation of.orders)
Maintenance of a stock of inventory.

Existence of an office or other business location.

d@~oQao

pa

W -"QeTOS3I AT



IAC 10/9/96, 11/5/97 Revenue and Finance[701] Ch 54, p.3

t.  Managerial activities.

u. Collections on regular or delinquent accounts.

v. Technical assistance and training given to purchaser and user of corporate products.

w. The repair or replacement of faulty or damaged goods.

X. The pickup of damaged, obsolete, or returned merchandise from purchaser or user.

y. Rectification of or assistance in rectifying any product complaints or shipping complaints, for
example.

z. Delivery of corporate merchandise inventory to corporation’s distributors or dealers on con-
sighment.

aa. Maintenance of personal property.

ab. Participation in recruitment, training, monitoring, or approval of servicing distributors, deal-
ers, or others where purchasers of corporation’s products can have such products serviced or repaire

ac. Inspection or verification of faulty or damaged goods.

ad. Inspection of the customer’s installation of the corporate product.

ae. Research.

af. Employees’ or dicers’ use of part of their homes or other places as an office if the corporation
pays for such use.

ag. The use of samples for replacement or sale; storage of such samples at home or in rented spac

ah. Removal of old or defective products.

ai. \Verification of the destruction of damaged merchandise.

aj. Repair or warranty work on company goods or products after sale.

ak. Any other activities carried on in advancement, promotion, or fulfilment of the business of the
corporation.

Some othe above activities may not create a tax liability in another state because of the protections
afforded by Public Law 86-272, 15 USCA Sections 381-385, which prohibit the taxation of a corpora-
tion if its only activities in the state are the solicitation of orders which are approved and filled by ship-
ment or delivery from outside the state. Irrespective of whether the corporation is taxable in another
state, itmay apportion its income if it carries on one or a combination of the above activities in a regular
and continuing basis by corporate officers or employees in at least one other state.

The mere shipment of goods via common carrier or the United States Postal Service to non-lowa
destinations does not constitute doing business partly within and partly without thingtegeCo. v.
McColgan26 Cal.2d 160, 157 P.2d 847 (1948),). Dickey & Sons, Inc.State Tax CommissioR12
Md. 607, 131 A.2d 277 (1957%tate of Georgia v. Coca-Cobwottling Co.,214 Ga. 316, 104 S.E.2d
574 (1958)E.F. Johnson Company v. Commissiarfefaxation 224 N.W.2d 150 (Minnesota 1975);

1980 O.A.G. 588, anduehn to Bair#85-5-53(L).

For tax years beginning on or after January 1, 1989, a corporation domiciled in this state whose trads
or business is carried on partly within and partly without the state or whose income is derived from
sources partly within and partly without the state may allocate and apportion its income within and
withoutthe state. “Income from sources partly within and partly without the state” means income from
real or tangible property located or having a situs within and without the state.

The term “tangible property having a situs without the state” means that a tangible property is habit-
ually present in a state other than lowa or it maintains a fixed and regular route through another stat
sufficient that the other state could constitutionally under the 14th Amendment and Commerce Clause
of the United States Constitution impose an apportioned ad valorem tax on the p&gergl. R. Co.

v. Pennsylvania370 U.S. 607, 82 S.Ct. 1297, 8 L.Ed.2d (196@)\v ¥rk Central & H. Railroad Co. v.
Miller, 202 U.S. 584, 26 S.Ct. 714, 50 L.Ed. 155 (198@)erican Refrigerator Transit Company v.
State Tax CommissioB95 P2d 127 (Or. 1964);Jpper Missouri River Corporation v. Board of Review,
Woodbury County, 210 N.W.2d 828.
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For tax years beginning on or after January 1, 1995, a corporation whose trade or business is carried
on partly within and partly without the state of lowa or whose income is derived from sources partly
within and partly without the state may allocate and apportion its income within and without the state.
“Income from sources partly within and partly without the state” means income from real, tangible, or
intangible property located or having situses within and without the state.

This rule is intended to implement lowa Code section 422.33(1) as amended by 1999 lowa Acts,
chapter 151.

701—54.2(422) Allocation or apportionment of investment income.

54.2(1) The classification of investment income by the labels customarily given them, such as in-
terest, dividends, rents, and royalties, is of no aid in determining whether that income is business or
nonbusiness income. Interest, dividends, rents, and royalties shall be apportioned as business income
to the extent the income was earned as a part of a corporation’s unitary business, a portion of which is
conducted inowa. Mobil Oil Corp. v. Commissioner of Taxeg5 U.S. 425 (1980ASARCO, Inc. v.

Idaho State Tax Commissiatg8 U.S. 307, 73 L.Ed.2d 787, 102 S.Ct. 3103 (1983). Woolworth

Co. v. Taxation and Revenue Depb8 U.S. 354, 73 L.Ed.2d 819, 102 S.Ct. 3128 (198ajtainer
Corporation ofAmerica vFranchiseTax Board463 U.S. 159,77 L.Ed.2d 545, 103 S.Ct. 2933 (1983).
Whether investment income is part of a corporation’s unitary business income depends upon the facts
and circumstances in the particular situation. The burden of proof is upon the taxpayer to show that the
treatment of investment income on the return as filed is proper. There is a rebuttable presumption that
an affiliated group of corporations in the same line of business have a unitary relationship, although
that is not the only element used in determining unitariness.

54.2(2) All business income, including capital gains or losses, may at the taxpayer’s election be
included in the computation of the denominator of the business activity formula provided, however,
that ataxpayer cannot elect to exclude or include business investment income where the election would
result in an understatement of net income reasonably attributable to lowa.

For a tax year which begins on or after January 1, 1984, if the taxpayer has investment income which
is deemed to be business income under the provisions of this rule, a written election shall be made. The
election must state whether the taxpayer wishes to include or exclude investment income which is
deemed to bbusiness income under the provisions of this rule in the computation of the business activ-
ity formula. The election shall be signed by a duly authorized officer of the corporation. The election is
binding on all future tax years unless the taxpayer is granted permission by the director to change the
election. Ifthe taxpayer fails to make a written election, the fact that investment income was or was not
included in the computation of the business activity formula shalébmed to be the taxpayer’s elec-
tion for all future tax years.

If the taxpayer makes an election to include investment income deemed to be business income in the
computation of the denominator of the business activity ratio, the computation of the business activity
ratio is as follows:

a. Interest income from accounts receivable. Accounts receivable interest income is included in
the numerator of the business activity formula if the taxpayer receives accounts receivable interest in-
come from customers located in lowa. Accounts receivable interest income which cannot be segre-
gated by geographical source shall be included in the numerator of the business activity ratio applying
the same ratio as gross receipts within lowa bear to total gross receipts.
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ExampPLE: The taxpayer operates a multistate chain of gasoline service stations, selling for cash anc
on credit. Interest is charged on credit sales, but the interest income cannot be segregated by geogray
ical source. During the tax year, the taxpayer had gross receipts within lowa of $300,000, total gross
receipts everywhere of $1,000,000, and accounts receivable interest income everywhere of $10,00(
Ten thousand dollars would be included in the denominator of the business activity formula, and 30
percent of $10,000, or $3,000, would be included in the numerator of the business activity formula.

b. Interest income other than accounts receivable. All other interest income determined to be
business income, except nontaxable interest income, shatllbéed in the numerator of the business
activity formula if the taxpayer’'s commercial domicile is in lowa.

c. Dividend income. All dividend income (net of special deductions) determined to be business
incomeshall be included in the numerator of the business activity formula if the taxpayer’s commercial
domicile is in lowa.

d. Rental income. All rental income determined to be business income shall be included in the
numerator ofhe business activity formula to the extent that property is utilized in lowa or in its entirety
if the taxpayer’s commercial domicile is in lowa and the taxpayer is not taxable in the state in which the
property is utilized. The extent of utilization of tangible personal property in a state is determined by
multiplying the rent by a fraction, the numerator of which is the number of days of physical location of
the property in the state during the rental period in the taxable year and the denominator of which is the
number of days of physical location of the property everywhere during all rental periods in the taxable
year. Ifthe physical location of the property during the rental period is unknown or not ascertainable by
the taxpayer, tangible personal property is utilized in the state in which the property was located at the
time the rental payer obtained possession.

e. Royalty income. All royalty income from intangible personal property determined to be busi-
ness income shall be included in the numerator of the business activity formula if the taxpayer’s com-
mercialdomicile is in lowa. All royalty income from tangible personal property or real property deter-
mined to be business income shall be included in the numerator of the business activity formula if the
situs of the tangible personal property or real property is within lowa.

f.  Gain or loss from the sale, exchange, or other disposition of real or tangible or intangible per-
sonal property, if the property while owned by the taxpayer was used in the taxpayer’s trade or busi-
ness, shall be apportioned by the business activity ratio applicable to the return for the year the gain o
loss isincluded in taxable income and shall be included in the computation of the business activity ratio
as follows:

(1) Gain or loss from the sale, exchange, or other disposition of real property shall be included in
the numerator if the property is located in this state.

(2) Gain orloss from the sale, exchange, or other disposition of tangible personal property shall be
included in the numerator if:

The property has a situs in this state at the time of sale; or

The taxpayer’s commercial domicile is in this state and the taxpayer is not taxable in the state in
which the property had a situs.

(3) Gains ofloss from the sale, exchange, or other disposition of intangible personal property shall
be included in the numerator if the taxpayer’'s commercial domicile is in this state.

(4) All gains or loss shall be included in the denominator of the activity ratio.

Noninclusiveexamples of gains or loss from the sale, exchange or other disposition of real or tangi-
ble or intangible property which may not be included in the computation of the business activity ratio
because to do so would result in an understatement of net income reasonably attributable to lowa ar
the gain recognized under an election pursuant to Section 338 of the Internal Revenue Code or gai
recognized under Section 631(a) of the Internal Revenue Code.
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g. Other miscellaneous income. All other miscellaneous income determined to be business in-
come shall be included in the computation of the business activity formula to the extent such income
items do not represent a recapture of expense.

h. Income which is not subject to lowa tax shall not be included in the computation of the busi-
ness activity ratio.

Subrules 54.2(1) and 54.2(2) are effective for tax years beginning on or after January 1, 1983.

54.2(3) For tax years beginning on or after January 1, 1995, all investment income that is business
income, including capital gains or losses, shall be included in the computation of the denominator of
the business activity formula if the investment income is derived from intangible property that has be-
come an integral part of some business activity occurring regularly in or outside of lowa. See subrule
52.1(4). Allother investment business income, including capital gains or losses, may at the taxpayer’s
election be included in the computation of the denominator of the business activity formula provided,
however that ataxpayer cannot elect to exclude or include investment business income where the elec-
tion could result in an understatement of net income reasonably attributable to lowa. A taxpayer can-
not elect to include some investment business income in and exclude other investment business in-
comefrom the business activity formula. The election applies to all investment income of the taxpayer
subject to the election.

For a tax year which begins on or after January 1, 1995, if the taxpayer has investment income sub-
ject to arelection under the provisions of this rule, a written election shall be made. The election must
statewhether the taxpayer wishes to include or exclude investment income which is deemed to be busi-
ness income subject to election under the provisions of this rule in the computation of the business ac-
tivity formula. The election shall be signed by a duly authorized officer of the corporation. The elec-
tion ishinding on all future tax years unless the taxpayer is granted permission by the director to change
the election. If the taxpayer fails to make a written election, the fact that investment income was or was
not included in the computation of the business activity formula shall be deemed to be the taxpayer’s
election for future years.

The computation of the business activity formula associated with investment income is as follows
where the investment income is required to be included in the business activity formula or where an
election for inclusion has been made:

a. Interest income from accounts receivahliean inclusion election is made, accounts receiv-
able interest income is included in the numerator of the business activity formula if the taxpayer re-
ceives accounts receivable interest income from customers located in lowa. Accounts receivable in-
terestincome which cannot be segregated by geographical source shall be included in the numerator of
the business activity ratio applying the same ratio as gross receipts within lowa bear to total gross re-
ceipts.

ExampPLE: The taxpayer operates a multistate chain of gasoline service stations, selling for cash and
on credit. Interest is charged on credit sales, but the interest income cannot be segregated by geograph-
ical source. During the tax year, the taxpayer had gross receipts within lowa of $300,000, total gross
receipts everywhere of $1,000,000, and accounts receivable interest income everywhere of $10,000.
$10,000 would be included in the denominator of the business activity formula, and 30 percent of
$10,000, or $3,000, would be included in the numerator of the business activity formula.
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b. Interest income other than accounts receivat#i#.other interest income determined to be
business income, except nontaxable interest income, shatllbéed in the numerator of the business
activity formula to the extent that the interest-bearing asset is an integral part of some business activity
occurring regularly in lowa. If the interest-bearing asset is not an integral part of some business activi-
ty occurring regularly in or outside of lowa and if an election of inclusion is made, the interest there-
from (except nontaxable interest income) shall be included in the numerator of the business activity
formula if the taxpayer’'s commercial domicile is in lowa.

ExampPLE: The taxpayer earns interest income from loans to affiliated corporations, commercial
paper, bonds issued by multistate corporations, and federal income tax refunds. The interest income |
business income. None of these interest-bearing assets are an integral part of some business activ
occurring regularly within or without lowa. Accordingly, the interest income produced by such assets
is subject to an election of inclusion in or exclusion from the business activity formula.

c. Dividend incomeAll dividend income (net of special deductions) determined to be business
income shall be included in the numerator of the business activity formula to the extent that the divi-
dendasset is an integral part of some business activity occurring regularly in lowa. If the dividend asset
is not an integral part of some business activity occurring regularly in or outside of lowa and if an elec-
tion of inclusion is made, the dividends shall be included in the numerator of the business activity for-
mula if the taxpayer’'s commercial domicile is in lowa.

ExampLE: The taxpayer earns dividend income from dividends payable from a mutual fund. The
dividend income is business income. The dividends are not an integral part of some business activity
occurring regularly within or without lowa. Assume that the taxpayer had also earned interest income
which was business income and which was not an integral part of some business activity occurring
regularlywithin or without lowa and that the taxpayer had included that interest income in the business
activity formula. Under these circumstances, the taxpayer must also include the dividend income in
the business activity formula. If no inclusion of investment business income had been made in the
business activity formula, the taxpayer would exclude the dividend income from the formula.

d. Rental incomelf an inclusion election is made, all rental income determined to be business
incomeshall be included in the numerator of the business activity formula to the extent that property is
utilized inlowa or in its entirety if the taxpayer's commercial domicile is in lowa and the taxpayer is not
taxable inthe state in which the property is utilized. The extent of utilization of tangible personal prop-
erty in astate is determined by multiplying the rent by a fraction, the numerator of which is the number
of days of physical location of the property in the state during the rental period in the taxable year anc
the denominator of which is the number of days of physical location of the property everywhere during
all rental periods in the taxable year. If the physical location of the property during the rental period is
unknown or not ascertainable by the taxpayer, tangible personal property is utilized in the state in
which the property was located at the time the rental payer obtained possession.

e. Royalty income and licensifegs. All royalty income and licensing fees from intangible per-
sonal property determined to be business income shall be included in the numerator of the busines
activity formula to the extent that the royalty or licensing asset is an integral part of some business ac
tivity occurring regularly in lowa. If the royalty or licensing asset is not an integral part of some busi-
nessactivity occurring regularly in or outside of lowa and if an election of inclusion is made, the royal-
ties or licensing fees shall be included in the numerator of the business activity formula if the
taxpayer’s commercial domicile is in lowa.
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ExampLE: A, a corporation with a commercial domicile outside of lowa, derives royalties from a
tradename that is used by other corporations doing business in lowa in their lowa businesses. Since the
royalty asset is an integral part of an lowa business activity, A must include the royalties associated
with lowa business activity in the numerator of A's business activity formula.

ExampLE: The taxpayer, a corporation with a commercial domicile in lowa, derives license fees
from othersvho do business solely outside of lowa. The license fees are business income. The license
fees are an integral part of some business activity carried on regularly by the others outside of lowa.
The taxpayer must include the license fees in the business activity formula. If the taxpayer also had
other license fees which were business income and which were not an integral part of some business
activity occurring regularly within or without lowa, these other license fees would be subject to an
election of inclusion in or exclusion from the business activity formula.

If an inclusion election is made, all royalty income from tangible personal property or real property
determined to bbusiness income shall be included in the numerator of the business activity formula if
the situs of the tangible personal property or real property is within lowa.

f.  Gains orlosses.Gain oross from the sale, exchange, or other disposition of real or tangible or
intangible personal property, if the property while owned by the taxpayer was operationally related to
the taxpayer’s trade or business carried on in lowa, shall be apportioned by the business activity ratio
applicable tdahe return for the year the gain or loss is included in taxable income and shall be included
in the computation of the business activity ratio as follows:

(1) Gain or loss from the sale, exchange, or other disposition of real property shall be included in
the numerator if the property is located in this state and if an election of inclusion has been made.

(2) Gain orloss from the sale, exchange, or other disposition of tangible personal property shall be
included in the numerator if an election of inclusion has been made and if the property has a situs in this
state at the time of sale, or the taxpayer’s commercial domicile is in this state and the taxpayer is not
taxable in the state in which the property had a situs.

(3) Gain or loss from the sale, exchange, or other disposition of intangible personal property shall
be included in the numerator of the business activity formula to the extent that the intangible personal
property is an integral part of some business activity occurring regularly in lowa in the tax year that
gain or loss is recognized. If the intangible personal property is not an integral part of some business
activity occurring regularly in or outside of lowa in the tax year that gain or loss is recognized and if an
election ofinclusion has been made, the gain or loss shall be included in the numerator if the taxpayer’s
commercial domicile is in this state.

ExampLE: The taxpayer carries on its trade or business within and without lowa. The taxpayer has
patentswhich it licenses others to use in activities within and without lowa. The patents are an integral
part of business activity occurring regularly within and without lowa. The taxpayer receives royalty
incomefor the use of the patents. The taxpayer sells the patents and realizes a capital gain. The capital
gainfrom the sale of the patents cannot be segregated by geographical source. Assume that the taxpay-
er is on a calendar tax year. Assume that the sale occurred on July 1. From January 1 to July 1, 5 percent
of the royalties were attributable to some business activity regularly occurring in lowa. The taxpayer
should include 5 percent of the capital gain in the numerator of the business activity formula.

(4) All gain or loss shall be included in the denominator of the business activity ratio if an election
of inclusion has been made or if the gain or loss is required to be included in the business activity ratio.

g. Other miscellaneous incom@ll other miscellaneous income determined to be business in-
comewhich is not subject to an election or which is the subject of a proper election of inclusion shall be
included in the computation of the business activity formula to the extent such income items do not
represent a recapture of expense. The miscellaneous income shall be included in the numerator of the
business activity formula if the income is from an lowa source.
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h.  Other investment incom@all other investment income shall be included in the numerator of
the business activity formula to the extent that the intangible personal property which produced that
income is an integral part of some business activity occurring regularly in lowa. If the intangible per-
sonal property is not part of some business activity occurring regularly in or outside afnidvian
election of inclusion has been made, the other investment income shall be included in the numerator i
the taxpayer’s commercial domicile is in this state.

i. Activityratio. Income which is not subject to lowa tax shall not be included in the computation
of the business activity ratio.

54.2(4) Grossed-up foreign income. For purposes of administration of the lowa corporation in-
come tax law, gross-up (Section 78 of the Internal Revenue Code) shall be considered to be nonbus
nessincome, irrespective of the fact that the income creating the gross-up may be business income, an
shall be allocated to the situs of the income payor.

This rule is intended to implement lowa Code Supplement sections 422.32(2) and 422.33(1).

701—54.3(422) Application of related expense to allocable interest, dividends, rents and
royalties—tax periods beginning on or after January 1, 1978Rule 54.2(422) deals with the sepa-
ration of “net” income; therefore, determination and application of related expenses must be made, a:
hereinafter directed, before allocation and apportionment within and without lowa. Related expenses
shallmean those expenses directly related, including related federal incomeAlpibim v. Joseph E.
Seagram & Song204 S.W. 2d 515 (Ky. 1956).

A “directly related expense” shall mean an expense which can be specifically attributed to an item
of income. Interest expense shall be considered directly related to a specific property which generate:
has generated, or could reasonably have been expected to generate gross income if the existence of
of the facts and circumstances described below is established. Such facts and circumstances are
follows: (1) the indebtedness on which the interest was paid was specifically incurred for the purpose
of purchasing, maintaining, or improving the specific property; (2) the proceeds of the borrowing were
actually applied to the specified purpose; (3) the creditor can look only to the specific property (or any
lease or other interest therein) as security for the loan; (4) it may be reasonably assumed that the retu
on or from the property will be sufficient to fulfill the terms and conditions of the loan agreement with
respect to the amount and timing of payment of principal and interest; and (5) there are restrictions in
the loan agreement on the disposal or use of the property consistent with the assumptions described
(3) and (4) above.

A deduction for interest may not be considered definitely related solely to specific property, even
though the above facts and circumstances are present in form, if any of such facts and circumstance
are not present in substance. Any expense directly attributable to allocable interest, dividends, rent
and royalties shall be deducted from such income to arrive at net allocable income.
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ExampLE (i): For purposes of this example, it is assumed that the taxpayer has nonbusiness rental
income. The taxpayer invests in a 20-story office building. Under the terms of the lease agreements,
the taxpayer provides heat, electricity, janitorial services and maintenance. The taxpayer also pays the
propertytaxes. Construction of the building was funded through borrowings which meet the criteria of
a direct expense under the provisions of this paragraph. The directly related expenses to the operation
of the property are:

Interest expense $1,200,000
Property taxes 500,000
Depreciation 500,000
Electricity 300,000
Heat 200,000
Insurance 150,000
Janitorial services 100,000
Repairs 50,000
Total expense '$3,000,000

The directly related expense of the allocable nonbusiness rental income is $3,000,000.

ExampLE (ii): For purposes of this example, it is assumed that the taxpayer has nonbusiness income.
The taxpayer is a multistate manufacturer of processed foods. It has a nonbusiness investment portfo-
lio which is managed by an investment firm for a fee. The fee paid for the management of the portfolio
is a directly related expense to the dividends and interest income received. The fee is attributed to the
varioustypes of income on the ratio that the various types of income bear to the total income produced.

ExampLE (iii): Same as example (ii), except that in addition to the investments described, the tax-
payer also has investments in oil properties. The depletion expense is a directlexplatee to the
oil royalty income.

This rule is intended to implement lowa Code section 422.33.

701—54.4(422)Net gains and losses from the sale of asseEor purposes of administration of this

rule, a capital gain or loss shall mean the sale price or value at the time of disposal of an asset less the
adjustedbasis, whether reportable as short-term or long-term capital gain or ordinary income for feder-

al income tax purposes.

Nonbusiness gain or loss from the sale, exchange or other disposition of property if the property
while owned by the taxpayer was not operationally related to the taxpayer’s trade or business carried
on in lowa shall be allocated as follows:

54.4(1) Gains otosses from the sale, exchange or other disposition of real property located in this
state are allocable to this state.

54.4(2) Gainsand losses from the sale, exchange or other disposition of tangible personal property
are allocable to this state if:

a. The property had a situs in this state at the time of sale; or

b. The taxpayer's commercial domicile is in this state and the taxpayer is not taxable in the state in
which the property had a situs.
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54.4(3) Gains or losses from the sale, exchange or other disposition of intangible personal proper-
ty are allocable to this state if the taxpayer’s commercial domicile is in this state.

54.4(4) Gains or losses from the sale, exchange or other disposition of stock of another corpora-
tion, if the activities of the other corporation were not operationally related to the taxpayer’s trade or
businesgarried on in lowa while the stock was owned by the taxpayer, are allocable to this state if the
taxpayer’s commercial domicile is in this state.

This rule is intended to implement lowa Code Supplement section 422.33(1).

701—54.5(422) Where income is derived from the manufacture or sale of tangilgersonal
property. The law specifically provides but one method for apportioning net income derived from the
manufacture or sale of tangible personal property. The part of such income attributable to busines:
within the state shall be that proportion which the gross sales made within the state bear to the tota
gross sales.

In determining the total net taxable income, the apportionable income attributable to this state, as
determined by use of the apportionment fraction, shall be added to the nonapportionable income allo
cable to this state.

When a taxpayer is engaged in manufacturing and selling or purchasing and reselling goods ol
products “gross sales” includes all gross receipts from the sales of such goods or products (or othe
property of a kind which would properly be included in the inventory of the taxpayer if on hand at the
close ofthe tax period) held by the taxpayer primarily for sale to customers in the ordinary course of its
trade or business. “Gross receipts” for this purpose means gross sales, less returns and allowance
Federalnd state excise taxes shall be included as part of such receipts if such taxes are passed on to't
buyer or included as part of the selling price of the product.

54.5(1) Sales otangible personal property are in this state if the property is delivered or shipped to
a purchaser within this state regardless of the f.0.b. point or other conditions of the sales.

54.5(2) Property shall be deemed to be delivered or shipped to a purchaser within this state if the
recipient is located in this state, even though the property is ordered from outside this state.

ExampLE: The taxpayer, with inventory in State A, sold $100,000 of its products to a purchaser
havingbranch stores in several states including this state. The order for the purchase was placed by th
purchaser'sentral purchasing department located in State B. Twenty-five thousand dollars of the pur-
chase order was shipped directly to purchageasch store in this state. The branch store in this state
is the “purchaser within this state” with respect to $25,000 of the taxpayer’s sales.

54.5(3) Property is delivered or shipped to a purchaser within this state if the shipment terminates
in this state, even though the property is subsequently transferred by the purchaser to another state

ExampLE: The taxpayer makes a sale to a purchaser who maintains a central warehouse in this stat
at which all merchandise purchases are received. The purchaser reships the goods to its branch stor
in other states for sale. All of the taxpayer’s products shipped to a purchaser’s warehouse in this stat
are property “delivered or shipped to a purchaser within this state”.

54.5(4) The term “purchaser within this state” shall include the ultimate recipient of the property if
the taxpayer in this state, at the designation of the purchaser, delivers to or has the property shipped
the ultimate recipient within this state.

ExampLE: A taxpayer in this state sold merchandise to a purchaser in State A. The taxpayer directed
the manufacturer or supplier of the merchandise in State B to ship the merchandise to the purchaser
customer in this state pursuant to purchaser’s instructions. The sale by the taxpayer is in this state.
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54.5(5) When property being shipped by a seller from the state of origin to a consignee in another
state is diverted while en route to a purchaser in this state, the sales are in this state.

ExampLE: The taxpayer, a produce grower in State A, begins shipment of perishable produce to the
purchaser’place of business in State B. While en route the produce is diverted to the purchaser’s place
of business in this state. The sale by the taxpayer is attributed to this state.

54.5(6) Deliveries for transportation outside the state. The taxpayer sells merchandise to a pur-
chaser outside this state, and the purchaser picks up the produce or makes arrangements to have the
productpicked up at the taxpayer’s place of business in this state to be taken outside the state. The sale
by the taxpayer is a sale outside this state.

54.5(7) Dock orpickup sales. The taxpayer sells merchandise to a purchaser within this state, and
the purchaser picks up the product at the taxpayer’s place of business outside of this state. The sale by
the taxpayer is a sale in this staRabst Brewing Co. v. Wis. Dept. of Reverd®7, N.W.2d 121 (Wis.
App. 1986)Strickland v. Patcraft Mills, In¢ 302 S.E.2d 544 (Ga. 1988)lympia Brewing Company
v. Commissioner of Reven@26 N.W2d 642 (Minn. 1982)Department of Revenue v. Parker Banana
Company391 So. 2d 762 (Fla. App. 198@epartment of Revenue v. U.S. Sugar Corporat&s
So. 2d 596 (Fla. App. 1980). This subrule is effective for tax years beginning on or after January 1,
1989.

This rule is intended to implement lowa Code section 422.33.

701—54.6(422)Apportionment of income derived from business other than thenanufacture or

sale of tangible personal propertylncome derived from business other than the manufacture or sale

of tangible personal property shall be attributed to lowa in the proportion which the lowa gross receipts
bear to the total gross receipts. Gross receipts are includable in the numerator of the apportionment
factor in the proportion which the recipient of the service receives benefit of the service in this state.

54.6(1) Services other than those set forth in subrules 54.6(3) to 54.6(5) and rule 701—54.7(422).
With respect to a specific contract or item of income, all gross receipts from the performance of ser-
vicesare includable in the numerator of the apportionment factor if the recipient of the service receives
all of the benefit of the service in lowa. If the recipient of the service receives some of the benefit of the
service in lowa with respect to a specific contract or item of income, the gross receipts are includable in
the numerator of the apportionment factor in proportion to the extent the recipient receives benefit of
the service in lowa.

The following are noninclusive examples of the application of this subrule.

a. Areal estate development firm from State A is developing a tract of land in lowa. The real
estate development firm from StateeAgages a surveying company from State B to survey the tract of
land in lowa. The survey work is completed and the plats are drawn in lowa. The gross receipts from
this survey work are attributable to lowa and included in the numerator of the apportionment factor
because the recipient of the service received all of the benefits of the service in lowa.

b. A corporation headquartered in State Y is building an office complex in lowa. The corporation
from State Y contracts with an engineering firm from State X to oversee construction of the buildings
on the site. The engineering firm performs some of their service in lowa at the building site and also
some of their service in State X. The gross receipts from the engineering service are attributable to
lowa and included in the numerator of the apportionment factor because the recipient of the service
received all of the benefit of the service in lowa.
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c. A corporation from State A contracts with a computer software company from State D to de-
velop and install a custom software application in a business office in lowa of the company from State
A. The software firm does consulting work on the project in State A and in lowa. The software devel-
opment igdone in State D and in lowa. The software package is delivered to the corporation from State
Ain lowa. The gross receipts from the software development are attributable to lowa and included in
the numerator of the apportionment factor because the recipient of the service received all of the bene
fit of the service in lowa.

d. A corporation located in lowa performs direct mail activities for a customer located in State X.
The direct mail activities include the preparation and mailing of materials to households located
throughoutthe United States. The corporation located in lowa performed some activities related to the
direct mailcontract in State X. One percent of the direct mailings went to addresses within lowa. One
percent of the gross receipts related to this direct mail contract are attributable to lowa and included ir
the numerator of the apportionment factor because the recipient of the service received the 1 percent ¢
the benefit of the service in lowa.

e. A corporation located in State A performs direct mail activities for a customer located in State
X. The corporation has nexus with lowa due to other activities of the unitary business. The direct mail
activities include the preparation and mailing of materials to households throughout the United States.
The corporation located in State A printed and mailed the direct mail materials to households on a mail-
ing list prepared by the direct mailing company in State A. Five percent of the direct mailings went to
addresses #hin lowa. Five percent of the gross receipts related to this direct mail contract are attribut-
able to lowa and included in the numerator of the apportionment factor.

f. A company which owns apartments in lowa and State A contracts with a pest control corpora-
tion for pest control activities. One contract is entered into which covers 100 apartment units in lowa
and 400 apartment units in State A. Twenty percent (100/500) of the gross receipts from the pest cor
trol contract are attributable to lowa and are included in the numerator of the apportionment factor as
20 percent of the apartment units are located in lowa and in the absence of more accurate records, it
presumed that the number of apartment units is the best measure of the extent the recipient of the se
vice received benefit of the service in lowa.

If a taxpayer does not believe that the method of apportionment set forth in this subrule reasonably
attributes income to business activities within lowa, the taxpayer may request the use of an alternative
method of apportionment. The request must be filed at least 60 days before the due date of the returi
consideringany extensions of time to file, in which the taxpayer wishes to use an alternative method of
apportionment. The request should be filed with Policy Section, Technical Service Division, P.O. Box
10457, Des Moines, lowa 50306. The taxpayer must set forth in detail the extent of the taxpayer’s
business operations within and without the state, along with the reasons why the apportionment meth
od set forth in this subrule is inappropriate. In addition, the taxpayer must set forth a proposed metho
of apportionment and the reasons why the proposed method of apportionment more reasonably attrik
utes income to business activities in lowa.

If the department agrees that the proposed method of apportionment more reasonably attributes ir
come to business activities in lowa, the taxpayer may continue to use the proposed method of appol
tionment until the taxpayer’s factual situation changes or the department prospectively informs the
taxpayer that the method of apportionment may no longer be used.

If the taxpayer’s factual situation changes and under the new factual situation the taxpayer still be-
lievesthat the method of apportionment set forth in this subrule still is not appropriate, then the taxpay-
er must submit a new request for the use of an alternative method of apportionment.
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If the taxpayer disagrees with the determination of the department, the taxpayer may file a protest
within 60 days of the date of the letter setting forth the department’s determination and the reasons
therefor inaccordance with rule 701—7.41(17A). The department’s determination letter shall set forth
the taxpayer’s rights to protest the department’s determination.

54.6(2) If the business activity consists of providing services, such as the operation of an advertis-
ing agency, or the performance of equipment service contracts, research and development contracts,
“sales” includes the gross receipts from the performance of such services including fees, commission,
and similar items.

In the case of cost plus fixed fee contracts, such as the operation of a government-owned plant for a
fee, gross receipts include the entire reimbursed cost, plus the fee.

54.6(3) Business income of a financial organization, excepting a financial institution exempted
from the corporation income tax under lowa Code section 422.34(1) attributable to lowa shall be:

a. Inthe case of taxable income of a taxpayer whose income-producing activities are confined
solely to this state, the entire net income of such taxpayer.

b. In the case of taxable income of a taxpayer who conducts income-producing activities as a fi-
nancial oganization partially within and partially without this state, that portion of its net income as its
gross business in this state is to its gross business everywhere during the period covered by its return,
which portion shall be determined as the sum of:

(1) Feescommission or other compensation for financial services rendered for a customer located
in this state or an account maintained within this state;

(2) Gross profits from trading in stocks, bonds or other securities managed within this state;

(3) Interest income from a loan on real property located in this state. Interest and other receipts
from assets in the nature of loans and installment obligations if the borrower is located within this state.
Other fees and other miscellaneous earnings if connected with loans to borrowers within this state;

(4) Interest charged to customers within this state or to accounts maintained within this state for
carrying debit balances of margin accounts, without deduction of any costs incurred in carrying such
accounts;

(5) Interest, lease payments, or other receipts from financing leases, installment sales contracts,
leases or other financing instruments received from customers within this state; and

(6) Any other gross income resulting from the operation as a financial organization within this
state.

A “financial organization” means an association, joint stock company or corporation a substantial
part of whose assets consists of intangible personal property and a substantial part of whose gross in-
come consists of dividends or interesbtrer charges resulting from the use of money or credit.

54.6(4) Net business income of construction contractors shall be attributed to lowa in the propor-
tion which lowa gross receipts bear to total gross receipts. lowa gross receipts are those gross receipts
from contracts performed in lowa.

54.6(5) A corporation’s distributive share of net income or loss from a joint venture, limited liabil-
ity company, or partnership is subject to apportionment within and without the state. If the income of
the partnership, limited liability company, or joint venture is received in connection with the taxpayer’s
regular trade or business operations, the partnership, limited liability company, or joint venture income
shall be apportioned withand without lowa on the basis of the taxpayer’s business activity ratio. The
corporation’s distributive share of the gross receipts of the partnership, limited liability company, or
joint venture shall be included in the computation of the business activity ratio in accordance with the
provisions of this chapter.
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ExampLE 1: A, a corporation with a commercial domicile in State X, is engaged in business within
and without lowa whereby A sells tangible personal property. A also has an interest in a limited part-
nership whose business is conducted within and without lowa. Five percent of the limited partner-
ship’s gross receipts are derived from the sale of tangible personal property to lowa purchasers and 9
percentare derived from sales and deliveries to purchasers outside of lowa. A will include 5 percent of
its distributive share of the gross receipts of the partnership in the numeratawittiolg destination
lowa sales in calculating its business activity ratio. A will include 100 percent of its distributive share
of the gross receipts in the denominator along with A's total sales in calculating its business activity
ratio.

ExampPLE 2: B, a corporation with a commercial domicile in State X, has no physical presence in the
state oflowa. B’s only contact with lowa is Bigterest in a limited partnership whose business is con-
ducted within and without lowa. Ten percent of the limited partnership’s gross receipts are derived
from the sale of tangible personal property to lowa purchasers and 90 percent are derived from sale
and deliveries to purchasers outside of lowa. B will include 10 percent of its distributive share of the
gross receipts of the partnership in the numerator in calculating its business activity ratio. B will in-
clude100 percent of its distributive share of the gross receipts in the denominator of B’s business activ-
ity ratio.

54.6(6) Gross receipts from rent or royalties or other fees received for the use of real property are
attributable to this state if the real property is located in this state.

Grossreceipts from rent, royalties, license fees, or other fees received for the use of tangible person-
al property are attributable to this state to the extent that the property is utilized in this state. The exten
of utilization of tangible personal property in this state is determined by multiplying the rents, royal-
ties, license fees or other fees by a fraction, the numerator of which is number of days or other measure
of physical location of the property in the state during the rental period in the taxable year and the de-
nominator of which is the number of days or other measure of physical location of the property every-
whereduring all rental periods in the taxable year. If the physical location of property during the rental
period is unknown or not ascertainable by the taxpayer, tangible personal property is utilized in the
state in which the property was located at the time the rental payer obtained possession.

An example of another measure of physical location of property is where a lessee of transportation
equipment is required to report to the lessor miles traveled by state.

a. A lessee takes possession of a rental car in this state. Six days later after driving 1,500 miles
the rental car is returned to the lessor in this state. Absent evidence to the contrary, the rental receip
are attributable to this state.

b. A lessee takes possession of a rental car in this state. Six days later after driving 1,500 miles
the rental car is returned to the lessor in an adjacent state. Absent evidence to the contrary, it is assum
that 50 percent of the rental receipts are attributable to this state.

c. Alessee takes possession of a rental semi-truck in another state. The lessee is required to mail
tain mileage records by state for purposes of special fuel tax. The lessee provides copies of these re
ords tothe lessor. The lessor must use these records to determine the portion of the rental receipts th
are attributable to this state.

This rule is intended to implement lowa Code Supplement section 422.33(1).
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701—54.7(422) Apportionment of income of transportation, communications, and certaub-

lic utilities corporations. Net income of these corporations, other than interest, dividends, rents and
royalties, which is not specifically allocated by 54.2(422) and 54.6(422) shall be apportioned as fol-
lows:

54.7(1) Railroads shall determine their lowa proportion of gross receipts or gross revenue from
railroad operations by the following methodology:

a. Freight revenue. Freight revenue within and without lowa shall be determined for each indi-
vidual freight movement by taking tipeoportion of car and locomotive miles traveled in lowa to total
car and locomotive miles traveled within and without lowa for the individual freight movement and
applying such individual percentage to the gross receipts derived from the individual freight move-
ment. Empty mileage that does not produce gross receipts shall not be used.

b. Passenger revenue. Passenger revenue within and without lowa shall be determined by use of
the same principles applicable to freight revenue.

c. Switching revenue. Unless the switching revenue is accounted for in the freight revenue or
passenger revenue categories, it shall be determined in accordance with subrule 54.6(1).

d. Miscellaneous revenue. Nonexclusive examples of miscellaneous revenues include demur-
rage revenue, station services revenue, storage revenue, railway property rental, joint facility revenue,
and amounts received from government authorities. These revenues shall be attributed to the state in
which they were earned.

e. All of the above classes of revenues shall be aggregated and combined with other gross re-
ceipts or gross revenues from sources within lowa to compose the numerator. The denominator shall
be computed in accordance with 701—subrule 54.2(2).

54.7(2) Airline, truck and bus line companies, water transportation companies, freight car and
equipment companies shall determine their lowa proportion of gross receipts or gross revenues de-
rived from transportation operations by taking the proportion of mileage traveled in lowa to the total
mileage traveled within and without the state.

54.7(3) Oil, gasoline, gas and other pipeline companies shall determine the proportion of trans-
portationrevenue derived from interstate business that is attributable to lowa by the proportion of lowa
traffic units to total traffic units. The “traffic unit” of an oil pipeline is defined as the transportation of
one barrel of oil for a distance of one mile; the “traffic unit” of a gasoline pipeline is defined to be the
transportation obne barrel of gasoline for a distance of one mile; and a “traffic unit” of a gas pipeline is
defined to behe transportation of 1,000 cubic feet or one dekatherm of natural or casinghead gas for a
distance of one mile. The taxpayer may use either 1,000 cubic feet or one dekatherm as a “traffic unit”
as long as the numerator and denominator are computed on the same basis. Any other pipeline compa-
ny will use the definition of the “traffic unit” which would most nearly describe the substance trans-
ported.

54.7(4) Telecommunications companies shall determine the lowa proportion of gross receipts or
gross revenues from telecommunication operations by the following methodology:

a. Gross receipts or gross revenues from local service in this state are attributable to this state.

b. Gross receipts or gross revenues from toll services originating and terminating in this state are
attributable to this state.
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c. Gross receipts or gross revenues from interstate toll services originating in this state and
charged to an lowa service address are attributable to this state.

d. Gross receipts or gross revenues from interstate toll services terminating in this state and
charged to an lowa service address are attributable to this state.

e. Any other gross receipts or gross revenues from fees, access charges, toll services or othe
charges for communication services charged to an lowa service address are attributable to this stat
SeeGoldberg v. Swee#t88 U.S. 252, 102 L.Ed. 2d 607, 109 S.Ct. 582. (1989)

f.  All of the above classes of revenues shall be aggregated and combined with other gross re
ceipts or gross revenues from sources within lowa to compose the numerator. The denominator sha
be computed in accordance with 701—subrule 54.2(2).

54.7(5) Radio and television companies doing business within and without lowa shall determine
their lowa proportion of gross receipts or gross revenues derived from broadcasting operations by tak:
ing the proportion of the lowa population served by broadcasting to the total population served by
broadcasting.The population served by broadcasting shall be determined by a recognized market sur-
vey such as Arbitron. As used in this rule the term “population served by broadcasting” includes all of
the residents of the broadcasting area, whether or not these residents individually elect to receive th
broadcasts.

ExampLE: A television company has its studio and transmitter in state A. The activities of the em-
ployees and corporate officers of the television company in lowa include solicitation of advertising,
covering special news events and covering athletic events. The broadcast signal also reaches state
but the television company does not conduct any activities in state B. The population served by broad
casting is as follows: 100,000 in lowa, 100,000 in state A, and 50,000 in state B for a total population
served by broadcasting of 250,000. The television company’s apportionment factor would be com-
puted adollows: The numerator would be the lowa population served by broadcasting and the denom-
inator would be the total population served by broadcasting (108,260,000 = 40%).

Subrule 54.7(5) is effective for tax years beginning on or after January 1, 1988.

54.7(6) Corporations in the business of publishing, selling, licensing, or distributing newspapers,
magazines, periodicals, trade journals, or other printed material, or which publish, sell, license or dis-
tribute in afilmed or microfilmed image, or in an electronic media, an electronic virtual storage system
or broadcasts any of the above items which have been traditionally disseminated in a printed forma
shall determine the lowa portion of gross receipts by the following methodology:

a. Gross receipts from the sale of tangible personal property including printed materials, elec-
tronic storage media, fees for use of an electronic virtual storage system or fees to receive a broadca
delivered, shipped or broadcast to a purchaser or a subscriber in this state.

b. Grossreceipts from advertising shall be attributed to lowa as determined by the taxpayer’s cir-
culation factor during the tax period. The circulation factor shall be determined for each individual
publication of the taxpayer containing advertising and shall be equal to the ratio that the taxpayer’s
lowa circulation to purchasers and subscribers of its printed material, electronic storage media, elec
tronic virtual storage system or broadcasts containing advertising bears to its total circulation to pur-
chasers and subscribers everywhere.

The circulation factor for an individual publication shall be determined by reference to the rating
statistics aseflected in such sources as the Audit Bureau of Circulations or other comparable sources,
provided that the source selected is consisteistiy from year to year for such purpose. If none of the
foregoing sources are available, or, if available, none is in a form or content sufficient for such pur-
poses, then the circulation factor shall be determined from the taxpayer’s books and records.
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c. When specific items of advertisement can be shown, upon clear and convincing evidence, to
have been distributed solely to a limited regional or local geographic area of which this state is a part,
the taxpayer may petition, or the director may require, that all or a portion of such receipts be attributed
to this state on the basis of a regional or local geographic area circulation factor and not upon the basis
of the circulation factor provided by” above.

Such attribution shall be based on the ratio that the taxpayer’s circulation to purchasers and sub-
scribers located in this state bears to its total circulation to purchasers and subscribers located within
such regional or local geographic area. This alternative attribution method shall be permitted only on
the condition that such receipts are not double counted or otherwise included in the numerator of any
other state.

This rule is intended to implement lowa Code section 422.33.

701—54.8(422) Apportionment of income derived from more than one business activity carried

on within a single corporate structure. Net income from corporations where more than one business
activity is conducted within a single unitary corporate structure shall be apportioned by combining
gross receipts or gross revenues of each business activity in the business activity ratio. Where neces-
sary, formulas authorized by the department’s rules or statute shall be used to ascertain the gross re-
ceipts from such business activities.

ExampLE: The taxpayer is engaged in the business of both manufacture of tangible personal proper-

ty and trucking. During the tax year, the taxpayer received $1,000,000 in gross receipts, $400,000 of
whichwas from its manufacturing operations and $600,000 of which was from its trucking operations.
In its trucking operations, the taxpayer traveled 100,000 miles in lowa and 400,000 everywhere, and in
its manufacturing operations, $300,000 of sales were attributable to this state. The numerator of the
business activity ratio would be $450,000, which includes $300,000 from manufacturing operations
and $150,000 (100,000/400,08®00,000 = 150,000) from trucking operations. See subrule 54.7(2).
The denominator of the business activity ratio would be $1,000,000.

This rule is intended to implement lowa Code section 422.33.

701—54.9(422) Allocation and apportionment of income in special casdba taxpayer feels that

the allocation and apportionment method as prescribed by lowa Code subsection 422.33(2), or
701—Chapter 54, in the taxpayer’s case results in an injustice, the taxpayer may petition the depart-
ment for permission to determine the taxable net income, both allocable and apportionable, to the state
on some other basis.

The taxpayer must first file the return as prescribed by lowa Code subsection 422.33(2), and pay the
tax shown due thereon. If a change to some other method is desired, a statement of objections and
schedules detailing such alternative method shall be submitted to the department. The department
shall require detail and proof within such time as the department may reasonably prescribe. In addi-
tion, the alternative method of allocation and apportionment will not be allowed where the taxpayer
fails to produce, upon request of the department, any information the department deems necessary to
analyzethe request for an alternative method of allocation and apportionment. Such petitidre in
writing and shall set forth in detail the facts upon which the petition is based. The burden of proof will
be on the taxpayer as to the validity of the method and its results. The mere fact that an alternative
method of apportionment or allocation produces a lesser amount of income attributable to lowa is, per
se, insufficient proof that the statutory method of allocation and apportionment is irMalidman
ManufacturingCompany v. Baid37 U.S. 267, 57 L.Ed.2d 197(1978). In essence, a comparison of the
statutory method of apportionment with another formulary apportionment method is insufficient to
prove that the taxpayer would be entitled to the alternative formulary apportionment method.
Moorman Manufacturing Company v. Bagpra.
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One of the possible alternative methods of allocation and apportionment is separate accounting pro
vided the taxpayer’s activities in lowa are not unitary with the taxpayer’s activities outside lowa. Any
corporation deriving income from business operations partly within and partly without lowa must de-
termine that net business income attributable to this state by the prescribed formula for apportioning
net income, unless the taxpayer proved by clear and cogent evidence that the statutory formula appo
tionsincome to lowa out of all reasonable proportion to the business transacted withilMoa@man
Manufacturing Company Rair, supra.

The burden of proof that the statutory method of apportionment attributes to lowa income out of all
reasonabl@roportion to the business transacted within lowa is on the taxpayer. In order to utilize sepa-
rate accounting, the taxpayer’s books and records must be kept in a manner that accurately depicts tt
exact geographical source of profits. In any petition to utilize separate accounting, the taxpayer mus
submit schedules which accurately depict net income by division or product line and the amount of
income earned within lowa.

Separate accounting is not allowable for a unitary business where the separate accounting metho
fails to consider factors of profitability resulting from functional integration, centralization of manage-
ment, and economics of scal8hell Oil Company v. lowa DepartmentRévenue414 N.W.2d 113
(lowa 1987).

There are alternative methods of separate accounting utilizing different accounting principles. A
mere showing that one separate accounting method produces a result substantially different than th
statutory method of apportionment is not sufficient to justify the granting of the separate accounting
method shown. The taxpayer must not only show that the separate accounting method advocated kb
the taxpayer in comparison with the statutory method of apportionment produces a result which, if the
statutorymethod of apportionment were used, would be out of all reasonable proportion to the business
transacted within lowa. The taxpayer must also show that all other conceivable reasonable separat
accountingmethods would show, when compared with the statutory method of apportionment, that the
statutory method of apportionment substantially produces a distorted result.

As used in this rule “statutory method of apportionment” means the lowa single sales factor formula
set forth in lowa Code section 422.33, subsection 2, paratiydpland the apportionment methods set
forth in 701—Chapter 54.

All requests to use an alternative method of allocation and apportionment submitted to the depart-
ment will be considered by the audit division if the request is the result of an audit or by the policy
section otthe technical services division if the request is received prior to audit. If the department con-
cludesthat the statutory method of allocation and apportionment is, in fact, both inapplicable and ineg-
uitable, the department shall prescribe a special method. The special method of allocation and appol
tionment prescribed by the department may be that requested by the taxpayer or some other method
allocation and apportionment which the department deems to equitably attribute income to busines:
activities carried on within lowa.

If the taxpayer disagrees with the determination of the department, the taxpayer may file a protes
within 60 days of the date of the letter setting forth the department’s determination and the reasons
therefor inaccordance with rule 701—7.41(17A). The department’s determination letter shall set forth
the taxpayer’s rights to protest the department’s determination.

If no protest is filed within the 60-day period, then no hearing will be granted on the department’s
determinatiorunder this rule. However, this does not preclude the taxpayer from subsequently raising
this question in the event that the taxpayer protests an assessment or denial of a timely refund claim, bt
this issue will only be dealt with for the years involved in the assessment or timely refund claim.
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The use of an alternative method of allocation and apportionment would only be applicable to the
yearsunder consideration at the time the special method of allocation and apportionment is prescribed.
The taxpayer’s continued use of a prescribed method of allocation and apportionment will be subject to
review and change within the statutory or legally extended period(s).

If there is a material change in the business operations or accounting procedures from those in exis-
tence at the time the taxpayer was permitted to determine the net income earned within lowa by an
alternative method of allocation and apportionment, the taxpayer shall apprise the department of such
changesrior to filing its return for the current year. After reviewing the information submitted, along
with any other information the department deems necessary, the department witheatipayer if
the alternative method of allocation and apportionment is deemed applicable.

This rule is intended to implement lowa Code section 422.33.
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